
2012019060 AMND COV $65.00 
11/09/2012 92:29:13P 27 PG 
Jim Fielder 
Monroe Countz Recorder IN 
Recorded as Presented 

Declaration of Covenants, Conditions and Restrictions of 

Briar Gate Homeowners Association, Inc. 

This RESTATED and AMENDED DECLARATION OF COVENANTS, CONDITIONS 

AND RESTRICTIONS OF BRIAR GATE (the “Amended Declaration”) is made this St day 

of _Nsvemese X 2012, by the Briar Gate Owners. 

RECITALS 

(A)  The Briar Gate Owners are the owners of the fee simple title to the Paired Patio 
Homes in the Autumn Hills Subdivision; and 

(B)  The Briar Gate Real Estate was previously platted and subjected to the terms and 
conditions of the Declaration of Covenants, Conditions and Restrictions of Briar Gate 

Condominiums Horizontal Property Regime and Covenants and Restrictions as previously 
recorded on December, 20, 1990, in Miscellaneous Record 205, pgs. 21-32, in the Office of the 
Recorder of Monroe County, Indiana (the “Original Declaration) and revoked, repealed and 
amended and recorded on March 22, 1991, in Miscellaneous Record 206, pgs. 427-442, in the 

Office of the Recorder of Monroe County, Indiana (the “Amended Original Declaration”). 

(C)  The Amended Original Declaration provided that the Briar Gate Owners could 

amend the Amended Original Declaration during the first twenty (20) year period by an 
instrument signed by not less than (90%) of the Unit-Lot Owners, and thereafter by an 
instrument signed by not less than Seventy-Five (75%) of the Unit-Lot Owners. 

O Onlewacse, S\, 2012 more than seventy-five percent (75%) of the Briar 
Gate Owners approved the Amended Declaration at a meeting of the Briar Gate Owners duly 
called and held. 

(E)  The Briar Gate Owners wish to record the Amended Declaration pursuant to the 
provisions of Article 11 Section 3 of the Amended Original Declaration and upon recording; the 
Amended Declaration shall become effective and shall supersede the Amended Original 
Declaration and apply to all Briar Gate Real Estate and to each Briar Gate Owner. 

NOW, THEREFORE, the undersigned officers of the Briar Gate Homeowners 
Association, Inc., acting on behalf of the Briar Gate Owners declare that the Briar Gate Real 

Estate subjected to the terms of this Amended Declaration shall be held, transferred, 

encumbered, used, sold, conveyed, leased and occupied subject to the covenants and restrictions 

hereinafter set forth expressly and exclusively for the use and benefit of the Briar Gate Real 
Estate and of each and every person or entity who now or in the future owns any Unit-Lot within 
the Briar Gate Real Estate, a neighborhood developed within Autumn Hills Subdivision.



SECTION 1 DEFINITIONS. The following terms used in this Amended Declaration 
shall have the following meanings: 

Section 1.1~ Amended Declaration. “Amended Declaration” means this Restated and 
Amended Declaration of Covenants, Conditions and Restrictions of the Association. 

Section 1.2 Assessments. “Assessments” means fees imposed on each member of the 
Association to pay for the Association’s operations and maintenance expenses. Assessments 
can be Regular or Special depending on the purpose for which they are made. 

Section 1.3 Association. “Association” means The Briar Gate Homeowners 
Association, Inc., its successors and assigns, an Indiana not-for-profit corporation, which is the 
incorporated association of Owners, more particularly described in SECTION 8. A copy of the 

Articles of Incorporation for the Association is attached as Exhibit "A". 

Section 1.4  Board of Directors. "Board of Directors" means the governing body of the 
Association elected by the Owners in accordance with the Bylaws. 

Section 1.5 Briar Gate Real Estate. "Briar Gate Real Estate" means the Real Estate 
described in Exhibit "C", consisting of Lot A, phases I, II and III on 3.3 acres more or less, 

within the Autumn Hills Subdivision. 

Section 1.6 Building. "Building" means all structures erected within the Association 
including Paired Patio Homes, garages, decks or enclosed structures of any kind. 

Section 1.7 Bylaws. "Bylaws" mean the Bylaws of the Association, providing for the 
administration and management of the Association, as amended, a true copy of which is 

attached to this Amended Declaration as Exhibit "B" and incorporated herein by reference. 

Section 1.8 ~ Commercial Vehicle. “Commercial Vehicle” means a truck, car, van, 
trailer or other wheeled object or conveyance intended for use on or off the roadways which (i) 
has commercial advertising affixed to it {excluding a license plate bracket or similar minor 
identifying mark of where the vehicle was purchased); (ii) is designed by the manufacturer or 

has been specially modified to be used for business purposes; (iii) is used by its owner for 
commercial or business purposes; (iv) exceeds two and one-half tons in gross weight 
irrespective of use; or, (v) exceeds twenty (20) feet in length irrespective of use. 

Section 1.9 Common Area. The Common Area is all area within the Association 
except for Briar Gate Court as depicted on the Plat, and it specifically includes the Limited 
Common Areas unless the Amended Declaration clearly indicates otherwise. 

Section 1.10  Common Area Expenses. "Common Area Expenses" means the expenses 
of administration of the Association, expenses for the upkeep, maintenance and repair of the 
Paired Patio Homes, Common Area and Limited Common Area as defined in SECTION 6 of 

this Amended Declaration and other costs and expenses incurred by the Association for the 

common benefit of all Owners.



Section 1.11  Delinquency Date. "Delinquency Date" means the date which is ten (10) 
days after the due date of any Regular or Special Assessment. 

Section 1.12  Drainage and Utility Easement. "Drainage and Utility Easement” means 
the easements shown and described on the Plat as “Drainage Easements”, “Utility Easements” 
or “Drainage and Utility Easements” and labeled “U.E.”, “D.E.”, or “D.U.E.”, or a similar 
designation on the Plat or in the Amended Declaration. The easements have been created for 
the installation, maintenance and repair of electric, telephone, cable television, water, gas, 
sanitary sewer and other public utilitics to provide paths and courses for area and local utilities 
to serve the needs of the Owners, the needs of the Briar Gate Real Estate, the Association and 

the public sanitary sewer and utility system. No Building shall be erected within any designated 
Utility Easement and no material may be placed or permitted to remain which may damage or 
interfere with the maintenance of the public drainage system, public sewer system or any of the 
other public utilities constructed or installed within any utility easement. 

Section 1.13  Limited Common Area. “Limited Common Area” means those parts of 
the Common Areas reserved for the use of a certain Unit-Lot to the exclusion of all other Briar 
Gate Owners and which has been designated as L.C.A. or a similar designation on the Plat. 

Section 1.14 Managing Agent. “Managing Agent” means the person, firm or entity 
engaged by the Association to manage the Briar Gate Real Estate and assist the Board of 
Directors to discharge their duties in accordance with the Amended Declaration and the Bylaws 
of the Association. 

Section 1.15  Mortgagee. "Mortgagee" means the holder, insurer or guarantor of any 
first mortgage on any Paired Patio Home and other improvements constructed on a Unit-Lot. 

Section 1.16  Paired Patio Home. "Paired Patio Home" means the Building constructed 
upon a Unit-Lot and which is designed and intended for use and occupancy as a dwelling. 

Section 1.17  Party Wall. “Party Wall” means the wall which is built as part of the 
original construction of the Paired Patio Homes upon the Unit-Lot and placed on the dividing 
lines between the Unit-Lots. 

Section 1.18  Patio. “Patic” means the outdoor area adjoining a Paired Patio Home 
usually in the rear of the Paired Patio Home and made of concrete or landscape pavers, stone, 

tile, rock, pebbles or pea gravel, flagstone or numerous other materials. 

Section 1.19  Plat. "Plat” means the plat of Briar Gate Homeowners Association, Inc., 

an addition in the town of Ellettsville, Indiana as recorded in the Office of the Monroe County 

Recorder, Bloomington, Indiana, as it is supplemented or amended. 

Section 1.20 Regular Assessment. A monthly assessment, also known as dues, based 
on the approved Association budget for the day-to-day operations and maintenance as required 
by the Amended Declaration of the Association. Additionally, a regular and the annual 

insurance assessment as required by the Amended Declaration of the Association.



Section 1.21  Qwner.  "Owner" means a person, firm, corporation, partnership, 
association, trust or other legal entity or any combination thereof, which owns the record fee 
simple title to a Unit-Lot; provided, that persons or entities owning a single Unit-Lot as tenants 
in commeon, joint tenants, tenants by the entireties or any form of joint or divided ownership, 
shall be deemed one Owner for purposes of this Amended Declaration and provided further that 

any person holding record fee simple title for purposes of security only shall be excluded. 

Section 1.22  Special Assessment. “Special Assessments” are fees levied by the 
Association for a major common area repair, new construction, or for an unanticipated expense 
which cannot be covered by the Regular Assessments. 

Section 1.23  Unit-Lot. "Unit-Lot" means any piece of ground, designated as such upon 
the recorded Plat of the Briar Gate Homeowners Association and any part upon which one (1) 
Paired Patio Home is constructed or has existed. Whenever used in the Amended Declaration, 
“Unit-Lot” will be deemed to include the Paired Patio Home, located thereon. 

Section 1.24  Vehicle.  "Vehicle" means motor homes, boats, trailers, campers, 

motorcycles, scooters, trucks, vans, tractors, tractor trailers, buses, automobiles, golf carts and 
any other motorized wheeled object or conveyance which is customarily used for transportation 

(but excluding battery operated toys built and designed for children). Vehicles include all 
Commercial Vehicles as that term is defined in this Amended Declaration. 

SECTION 2 IN GENERAL. 

Section2.1  Residential Development.  Briar Gate is a single-family residential 
development and each Paired Patio Home constructed within the Autumn Hills Subdivision shall 
be used by the Briar Gate Owners and occupants exclusively for residential purposes. Briar Gate 
consists of Common Area and Fourteen (14) Unit-Lots on which Fourteen (14) Paired Patio 

Homes are constructed. No commercial Building shall be permitted on any portion of the Unit- 
Lots. No business activity or business shall be carried on or conducted from any Paired Patio 
Home. Leasing of a Paired Patio Home for residential purposes shall not be considered a 
business or business activity. 

Section2.2  Community Restrictions. The Briar Gate Real Estate and all Unit-Lots 
and Paired Patio Homes constructed upon Lot A are part of the Association and shall be 
expressly subject to each of the covenants, conditions and restrictions contained in the Amended 

Declaration which is hereby incorporated by this reference.



Section2.3  Effect on Briar Gate Owners. A Briar Gate Owner of a Unit-Lot subject 
to this Amended Declaration, by acceptance of a deed conveying title thereto, or in the execution 
of a contract for the purchase thereof, shall accept such deed and execute such contract subject to 

each and every restriction and agreement herein contained. By acceptance of such deed or 
execution of such contract, the Owner acknowledges the rights and powers of the Association 
with respect to these restrictions, and also, for themselves, their heirs, personal representatives, 

successors and assigns, such Owners, covenant and agree and consent to and with the other 

Owners and subsequent Owners of each of the Unit-Lots affected by these restrictions to keep, 

observe, comply with and perform such restrictions and agreements. 

SECTION 3. PHYSICAL CHARACTERISTICS OF BRIAR GATE. 

Section3.1 Number of Unit-Lots in Briar Gate. Briar Gate contains One (1) Lot 
which consists of Fourteen (14) Unit-Lots. Each Unit-Lot shall consist of all space within the 
boundaries as depicted on the Plat and shall be subject to the easements depicted on the Plat and 
the easements described in Amended Declaration. 

Section 3.2  Briar Gate Common Area. The Briar Gate Real Estate contains Common 
Areas shown on the Plat including all Limited Common Areas. The Briar Gate Common Areas 
do not include the street identified on the Plat as Briar Gate Court. 

Section3.3  Limited Common Areas. The Limited Common Areas are reserved for 
use by a certain Owner to the exclusion of all other Owners. Each Owner is granted an exclusive 
and irrevocable license to use and occupy the Limited Common Area associated with the 
Owner’s Unit-Lot; however, the Association has a license to enter the Limited Common Area to 

maintain it as required by the provisions of this Amended Declaration. 

Section3.4  Easements. Perpetual and non-exclusive Drainage and Utility Easements 
for the purpose of the installation, maintenance, repair and replacement of all sewer lines, pipes, 
and mains are reserved as shown on the Plat. It shall be the responsibility of each Owner to 
familiarize him or herself with the easements that are on the Owner’s Unit-Lot. 

Section 3.5  Street. Briar Gate Court that services the Paired Patio Homes in the Briar 
Gate Real Estate as shown on the Plat is not a private road. The maintenance, repair and 

replacement of Briar Gate Court is the responsibility of the Town of Ellettsville to maintain. 

Section 3.6  Underground Utilities. All utilities, including but not limited to water, 

gas, electric, sewer and cable television, telephone, installed within the Briar Gate Real Estate 

shall be installed underground. 

Section 3.7 Submission of Documents Prior to Construction or Alteration. No Paired 
Patio Home, Building or other permanent structure shall be erected, placed or altered on any 

Unit-Lot until the construction plans and specifications and plans have been approved by the 
Board of Directors as to quality of workmanship and materials showing the location of the 
structure, harmony of external design with existing structures, and as to location with respect to 
topography and finished grade elevation. Alterations include, but are not limited to, the 



installation of lighting (including exterior yard or decorative lighting), window boxes, shutters, 
awnings, landscape ornamentation, , trees or shrubs and any other additions, alterations or 

modifications of any kind to the exterior appearance of the Paired Patio Home or the surrounding 
landscaping or any other areas. Approval or disapproval as required in these covenants by the 
Board of Directors shall be in writing. The Board of Directors will act on a completed 
application in a reasonable period of time following submission. Each Owner shall ensure that 
all plans and specifications for any new construction, alteration or modification shall comply 
with the covenants, conditions and restrictions of the Association. 

SECTION 4. PARTY WALLS. 

Section4.1  General Rules of Law to Apply. Each wall which is built as part of the 
original construction of the homes upon the Properties and placed on the dividing lines between 
the Unit-Lots shall constitute a party wall, and, to the extent not inconsistent with the provisions 
of this Article, the general rules of Law regarding party walls and liability of property damage 
due to negligence or willful acts or omissions shall apply thereto. 

Section 4.2  Sharing of Repair and Maintenance. The cost of reasonable repair and 
maintenance of a party wall shall be shared by the Owners who make use of the wall in 
proportion to such use. 

Section4.3  Destruction by Fire or other Casualty. If a party wall is destroyed or 
damaged by fire or other casualty, an Owner who has used the wall may restore it, and if the 
other Owners thereafter make use of the wall, they shall contribute to the cost of restoration 
thereof in proportion to such use without prejudice, whoever, to the right of any such Owners to 
call for a larger contribution from the others under any rule of law regarding liability for 
negligent or willful acts or omissions. 

Section4.4  Weatherproofing. Notwithstanding any other provision of this Article, an 
Owner who by his negligent or willful act causes the party wall to be exposed to the elements 
shall bear the whole cost of furnishing the necessary protection against such elements. 

Section4.5  Right to Contribution Runs with Land. The right of any Owner to 
Contribution from any other Owner under this Article shall be appurtenant to the land and shalt 
pass to such Owner’s successors in title. 

SECTION 5. PROPERTY RIGHTS. 

Section 5.1 ~ Owner’s Easements of Enjoyment. Every Owner shall have a right and 
easement of enjoyment of the Common Area, which shall be appurtenant to and shall pass with 
the title to every Unit-Lot subject to the following provisions: 

5.1.1 The right of the Association to charge reasonable fees for the use and 
maintenance of the Common areas and improvements situated within the Briar 
Gate Real Estate in accordance with the provisions of this Amended Declaration.



5.1.2  The right of the Association to suspend the voting rights of an Owner for 

any period during which any assessment against his or her Unit-Lot remains 
unpaid. 

Section 5.2 Delegation of Use. Any Owner may delegate, in accordance with the 
Bylaws, his or her right of enjoyment to the Common Area and facilities to the members of his 

or her family, tenants, or contract purchasers who reside on the property. 

Section 5.3 Association’s Easement for Maintenance and Repair. The Association and 
any Owner thereof whose enjoyment of the use and occupancy of his or her Unit-Lot is affected 
thereby, shall have an easement to go upon any other Unit-Lot for the purpose of maintaining or 
causing to be maintained or repaired any party walls, utility lines, sewer or other facilities which 
serve more than one Unit-Lot. No owner shall in any way take any action to interfere with or 
prevent the reasonable and necessary acts of the Association, its employees or contractors from 

performing such maintenance for which the Association is responsible. In the case of 
emergency, all Owners shall, if necessary, permit said work to be performed at any time required 

and shall, if necessary, permit the Association, its employees, or contractors to enter upon the 

premises of any Owner’s Paired Patio Home to effectuate such maintenance. 

Section 5.4 Utilities, Public officials, Association Officials. There is hereby created a 
blanket easement upon, across, over and under all of said Paired Patio Homes and Unit-Lots for 

ingress, egress, installation, replacing, repairing and maintaining all utilities, including but not 
limited to water, sewers, gas, telephones, electricity, and cable or satellite television. An 

easement is further granted to all police, fire protection, ambulance and all similar persons to 

enter upon the streets and Common Area in the performance of their duties. Further, an 

easement is hereby granted to the Association, its officers, agents and employees selected by the 
Association to enter in or to cross over the Common Area and any Unit-Lot to perform the duties 
of maintenance and repair of the Unit-Lot, Paired Patio Home or Common Area 

Section 5.5  Easements for Encroachment. If any part of the Common Area 
encroaches upon a Unit-Lot or Paired Patio Home, a valid easement for such encroachment and 

the maintenance therefore, so long as it continues, shall and does exist. If any part of any Unit- 
Lot or Paired Patio Home encroaches upon the Common Area, Unit-Lot, a valid easement for 

such encroachment shall and does exist. In the event that any building upon a Unit-Lot in the 
Briar Gate Real Estate shall be partially or totally destroyed and then rebuilt with minor 
encroachments of the building upon the Common Area, Unit-Lot, including, but not limited to 
eaves and roof over-hang, then valid easements for such encroachments and the maintenance 
therefore shall exist. 

SECTION 6. RESTRICTIONS ON THE USE OF THE BRIAR GATE REAL 
ESTATE. 

In order to preserve the character of residential development and to protect the property 
values within the Briar Gate Real Estate, and without intending to limit the generality of the 
foregoing provisions, the following protective covenants and restrictions are imposed as a 
common scheme upon the Briar Gate Real Estate and shall be applicable to each Unit-Lot and to



each Paired Patio Home, Building or other structure constructed upon a Unit-Lot within the Briar 
Gate Real Estate: 

Section 6.1 ~ Maintenance of Unit-Lots and Improvements. Each Owner of a Unit-Lot 

shall at all times maintain the Unit-Lot and any Paired Patio Home, or other structure situated 
thereon in such a manner as to prevent the Unit-Lot, Paired Patio Home, or other structure from 

becoming unsightly and, specifically, such Owner shall: 

6.1.1 Maintain the landscaped beds located along the foundation, front walkway 
and driveway in the front, side and back of the Paired Patio Home. This does not 

include the small stone stacked walls or large retaining wall installed by the 
Association behind the Unit-Lots. Each Owner shall assume responsibility for 
weeding and keeping all landscaped areas described above, neatly trimmed, 
maintained and free of pests so as to prevent the uasightly growth of vegetation 
and weeds and exercise good land management with respect to all landscaping 
located thereon. [Each Owner shall maintain any trees and shrubs in the 
landscaped beds, which also includes removal or replacement, if necessary and in 

accordance with good gardening practices. An Owner may plant annuals and 
perennials in the landscaped beds located upon the Owner’s Unit-Lot provided the 
Owner, at the Owner’s expense, maintains such annuals and perennials 

throughout the growing season in accordance with good gardening practices. 

6.1.2 Each Owner shall be responsible for all maintenance of any decks, 
enclosed decks, screened-in decks or patios, sunrcoms or patios of their Paired 
Patio Home, regardless of being identified as Limited Common Area or not on the 
Plat Map. Each Owner is also responsible the maintenance for all supporting 
structures, stairways and retaining walls as well as any open or earthen area 
located immediately beneath said porch or deck structure which may or may not 
have a base of cement, wood, brick pavers or similar material, or any application 
of crushed rock/gravel as well as any organic or inorganic substance. 

6.1.3 Each Owner shall be responsible for all maintenance, repair or 

replacement of their Paired Patio Home’s windows, screens, window hardware, 

screen doors, exterior doors (excluding exterior door paint) and exterior door 
hardware, garage door (excluding exterior garage door paint) and garage door 
hardware, including but not limited to the garage door openers. 

6.1.4 Each Owner shall be responsible for watering their landscaping and the 
lawn in accordance with good gardening practices. 

6.1.5 Each Owner shall be responsible for cleaning and removing snow under 
two (2) inches and ice, debris and any other obstruction from the driveways and 
sidewalks within each owner’s respective Limited Common Area, to the extent 
the Association does not clean and remove such items. The Association will 
remove snow that accumulates over two (2) inches.



6.1.6  Each Owner shall remove all debris or rubbish from the Owner’s Unit-Lot 
in a timely manner. All trash and trash containers must be stored inside the Paired 
Patio Home, so that they are not visible from any roadway or neighboring 
property. Trash receptacles shall be placed at the end of the Owner’s drive no 
sooner than the evening before scheduled trash or recycling pickup and shall be 
returned to its stored location inside the Paired Patio Home, which is out of view 

from the street and any neighboring properties, not later than the evening of the 
day of trash or recycling collection or pickup. 

6.1.7 Each Owner shall take all other measures to prevent the existence of any 
other condition that reasonably tends to detract from or diminish the aesthetic 
appearance of the Owner’s Paired Patio Home. If the Owner fails to adequately 
maintain the aesthetic appearance of their Unit-Lot or Paired Patio Home, the 

Association will take the necessary steps to repair or replace such items as 
necessary to preserve the character of residential development and to protect the 
property values within the Briar Gate Real Estate. The Owner will be responsible 

for all costs associated with the repair and replacement. 

6.1.8  Each Owner shall maintain the water lines, gas lines, plumbing, sewer 
laterals servicing the Owner’s Paired Patio Home and electrical fixtures which are 
located within the Owner’s Paired Patio Home, including, but not limited to, all 

wall finishes, ceiling finishes, floor finishes, appliances, to include garbage 

disposals, dishwashers, stove, ranges, refrigerators, air conditioning and heating 

equipment, interior and exterior light fixtures, interior caulking and all other 
accessories appurtenant to the Unit-Lot or belonging to the Owner thereof. 

Section 6.2 Briar Gate Association Responsibility. In addition to the 
maintenance of the Easements and Common Area, the Briar Gate Association shall provide 
exterior maintenance upon each Unit-Lot for the following: Briar Gate entrance signage, 
sidewalks, driveways, walkways, steps to front porch and the front porch of the Paired Patio 
Home, mailboxes, Common Area stone/brick walls, Association trees and shrubs located on the 

front, back or side lawns of the Paired Patio Home; excluding, landscaped beds located along the 
foundation, front walkway and driveway in the front, side and back of the Paired Patio Home. 
Additionally, the Briar Gate Association is responsible for cleaning the gutters as determined by 
the Board of Directors of the Association. 

6.2.1 In addition to maintenance upon the Common Area, the Association shall 

provide exterior maintenance upon each Unit-Lot, as follows: paint, repair, 
replace and care for roofs, gutters, downspouts, exterior building surfaces. 
Additionally, the Association shall provide exterior painting to the exterior doors 
and the garage door. 

6.2.2 In the event that the need for maintenance or repair is caused through the 
willful or negligent act of the Owner, his family, guests, tenants, or invitees, as 

determined by the Board of Directors of the Association, the cost of such 
maintenance or repairs shall be added to and become a part of the Assessment to



which such Unit-Lot is subject and be subject to the same method of collection as 
the Regular Assessment. 

Section 6.3  Parking. No Commercial Vehicle or inoperable Vehicle of any kind nor 
any Vehicle which is not currently registered for operation and displaying a current license plate 

shall be parked for storage overnight or longer in such a manner as to be visible to any person 
who resides in a Paired Patio Home within the Briar Gate Real Estate. No Commercial Vehicle 
will be parked on any street within Briar Gate except for a temporary period of less than twelve 
(12) hours while performing services on a Unit-Lot or in a Paired Patio Home. In addition, no 
maintenance or repair on any type of motor vehicle shall be permitted unless said work can be 
done totally within the confines of the Owner’s garage and in a manner not offensive to any 

adjacent Paired Patio Home 

Section 6.4  Animals and Pets. No animals, livestock or poultry of any kind may be 
raised, bred, kept, or permitted on any Unit-Lot with the exception of dogs, cats or other usual 
and common household pets in reasonable number. No pets shall be kept, bred or maintained for 

any commercial purpose. Dogs which are household pets shall be confined on a leash at all 
times whenever they are outside a Paired Patio Home. Pet waste must be promptly collected by 
the pet owner and promptly disposed of by the person responsible for the pet. No pet enclosures 
or pet shelters shall be erected in the Common Areas or Limited Common Areas. All pets must 
be housed indoors. All pet owners and their guests shall comply with the Town of Ellettsville 
and Monroe County ordinances relating to pets or the provisions of this Amended Declaration, 
whichever is more restrictive. For purposes of this Amended Declaration, a pet enclosure 
includes an invisible fence or similar electronic restraint system. 

Section 6.5  Restrictions on Rentals. Owners shall not lease their homes. The 
Association mandates all homes to be owner occupied. In the case of hardship, the Owner shall 

submit a written request to the Board of Directors to request an exception to this restriction. The 
Board of Directors has the authority to enter into an agreement with the Owner regarding the 
basis for and length of a lease, not to exceed one year. 

Section 6.6  Nuisance. It shall be the responsibility of each Owner to prevent the 
development of any unclean, unhealthy, unsightly, or unkempt condition of his or her Paired 
Patio Home. No Paired Patio Home shall be used, in whole or in part, for the storage of any 

property or thing that will cause such Paired Patio Home to appear to be in an unclean or untidy 
condition or that will be obnoxious to the eye; nor shall any substance, thing or material be kept 

upon any Paired Patio Home that will emit foul or obnoxious odors or that will cause any noise 
or other condition that will or might disturb the peace, quiet, safety, comfort, or serenity of the 
occupants of surrounding Paired Patio Homes. No noxious or offensive activity shall be carried 
on upon any Paired Patio Home, nor shall anything be done thereon tending to cause 
embarrassment, discomfort, annoyance, or nuisance to any person using any property adjacent to 
the Paired Patio Home. No plants, animals, device or thing of any sort whose activities or 
existence in any way is noxious, dangerous, unsightly, unpleasant, or of a nature as may diminish 
or destroy the enjoyment of the Briar Gate Real Estate shall be maintained on any Unit-Lot. 
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Section 6.7  Antennas. No exterior antennas or satellite dishes of any kind shall be 
placed, allowed, or maintained upon any portion of any Unit-Lot including any Paired Patio 
Home except: 

6.7.1 An Owner may install a Direct Satellite System (DSS) dish or a similar 
system on a Unit-Lot or Paired Patio Home so long as the Owner receives prior 
written authorization from the Board of Directors, who shall determine the 

location, screening and landscaping required. 

Section 6.8  Signs. No signs, shall be maintained or permitted in any part of a Lot 
Unit, except for the following: one security sign placed in the common area landscaping adjacent 
to the Unit-Lot and one For Sale sign or For Rent sign may be placed in the Common Area 
landscaping in front of a Unit-Lot and one sign in the back of the Unit-Lot’s Common Area, if 
applicable. 

Section 6.9  Window Air-Conditioning. No window air-conditioning shall be installed 
in any manner to the Paired Patio Home. 

Section 6.10  Clotheslines and Garage Doors. Clotheslines and outdoor clothes drying 
are prohibited. Garage doors shall be closed at all times, unless in use. 

SECTION 7. ENFORCEMENT. The provisions of SECTION 6 and SECTION 7 

hereof shall be liberally construed to affect the purpose of creating a uniform plan for the 
operation of the Briar Gate Real Estate. In the event that any Owner fails to fully observe and 
perform the obligations set forth in this Amended Declaration, and in the further event that such 
failure is not cured within thirty (30) days after written notice of the same is given by the Board 
of Directors, or any Owner of any Unit-Lot within the Briar Gate Real Estate, the Association 

may levy a fine as determined by the Board of Directors for each day that a violation persists 
after notice. The Association shall also have the right to commence judicial proceedings to abate 
or enjoin such failure and to take such further action as may be allowed at law or in equity to 
correct such failure after commencement of such proceedings. In the event that such failure 
causes or threatens to cause immediate and substantial harm to any property outside of such 
defaulting Owner or to any person, the Association shall have the right to enter upon such Unit- 

Lot for the purpose of correcting such failure and any harm or damage caused thereby, without 
any liability whatsoever on the part of the Association. The failure or forbearance by any Owner 
or the Association to enforce any covenant or restriction herein contained shall in no event be 
deemed a waiver of the right to do so thereafter. There shall be and there is hereby created and 
declared to be a conclusive presumption that any violation or breach or any attempted violation 
or breach of any of the covenants or restrictions contained in this Amended Declaration cannot 
be adequately remedied by an action at law and that injunctive relief is appropriate. All costs 
incurred by the Association in connection with any act or proceeding undertaken to abate, enjoin, 
or correct such failure, including attorney's fees and additional fees charged by the Managing 

Agent, shall be payable by the defaulting Owner upon demand, and shall immediately become a 
lien against the Owners” Unit-Lot. The rights of the Owners and the Association under this 
section shall be in addition to all other enforcement rights hereunder or at law or in equity.



SECTION 8. MEMBERSHIP. 

Section 8.1 ~ Membership. Each Owner will become a member of the Association as to 
the respective Unit-Lot acquired at the time of becoming an Owner within the meaning of this 
Amended Declaration. Each Owner will remain a member until ceasing to be an Owner, at 

which time the membership will terminate and be transferred automatically to the successor 
Owner. Any Person who holds an interest in a Unit-Lot merely as security for the performance 
of an obligation will not be a member unless and until the Person realizes upon such security, at 
which time the Person will become an Owner and a member of the Association automatically. 

Section 8.2 Management. The business and affairs of the Association will be 
governed and managed by the Board of Directors. No person will be eligible to serve as a 
member of the Board of Directors unless that person is a Member in good standing, a Person 

within the meaning of the Amended Declaration and an Owner within the meaning of the 
Amended Declaration. 

SECTION 9. ASSESSMENTS. 

Regular and Special Assessments shall be determined and collected as follows: 

Section 9. 1  Regular Assessments. The annual budget as adopted shall, based on the 

estimated cash requirement for the Common Area Expenses in the ensuing year as set forth in 

said budget, contain a proposed assessment against each Unit-Lot based on the total amount of 
said budget divided by the total number of Unit-Lots. The Regular Assessment against each Lot 
shall be paid in twelve (12) equal monthly installments on the first day of each month beginning 
in January following adoption of the budget. In addition to the monthly Regular Assessment, 
there will be an annual Regular Assessment for insurance. Payment of the monthly installments 

of the Regular Assessment and the annual Regular Assessment for insurance shall be made to the 
Board of Directors or the Managing Agent, as directed by the Board of Directors. Any Owner 
may elect to pay any Regular Assessment in advance. The Regular Assessment and annual 
Regular insurance Assessment for each year shall become a lien on each separate Paired Patio 
Home as of the date of the adoption of the annual budget. 

Section 9.2  Special Assessments. In addition to the Regular Assessments authorized 
above, the Association may levy such Special Assessments as may be necessary for the purpose 
of defraying, in whole or in part: (1) the cost of any construction, reconstruction, repair or 
replacement of a capital improvement, including fixtures and personal property related thereto, 
and (2) the expense of any other contingencies or events not provided for in the annual budget or 
the reserves and the working capital of the Association; provided that no Special Assessments 
shall be levied without the assent of a two-thirds (2/3) of the Owners at a meeting duly called for 
this purpose, in which a quorum is present. Each Owner shall pay the Association a Special 
Assessment based on the total sum approved to meet the costs and expenses as heretofore 
provided, divided by the total number of Unit-Lots. The Association may, in connection with the 
levy of any Special Assessment, specify that the same shall be payable in installments and 
specify the due dates thereof. 
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Section 9.3  Adjustments. In the event that the approved budget and Regular 
Assessments plus the reserves and working capital of the Association provide insufficient funds 
to meet the Association's actual expenses in any year, such deficiencies may be corrected 

through one or more Special Assessments. In the event the approved Regular Assessments 
exceed actual expenses in any year, such surplus shall be retained and used to offset expenses in 
the next year(s) or deposited in the Reserve Account as determined by the Board of Directors. 

Section9.4  Temporary Budget and Assessments. If for any reason an annual budget 
and the Regular Assessments for any year have not been determined as of January | of any year, 
the budget and Regular Assessments in effect during the preceding year shall continue in effect 
until such time as the annual budget and annual assessments are determined in accordance with 
the Amended Declaration and the Bylaws; provided, however, that said preceding budget and 

Regular Assessments may be increased by up to fifteen percent (15%) as the Board of Directors, 
by majority vote, may deem necessary in said temporary budget and Regular Assessments. 

Section 9.5 Reserve Funds. The Association shall be obligated to establish a reserve 
fund for the repair of the Common Area based upon good faith estimates of the useful life and 
replacement cost of such Common Area made or obtained by the Association. The reserve fund 

shall be funded through payments by the Owners as budgeted within their Regular Assessments 
and not by a Special Assessment. All amounts held by the Association pursuant to this Section 
shall be maintained in a separate federally insured account and any interest thereon shall be 
added to and deemed a part of such fund. The reserve fund shall be used for capital expenditures 
and removal and replacement of the Common Area (to the extent such capital expenditures, 
repair and replacement are the obligation of the Association), and not for usual and ordinary 
repair and expenses of the Common Area. 

Section 9. 6  Status of Funds Collected by Association. All funds collected pursuant to 
this Section shall be held and expended by the Association solely for the purposes designed 
herein, and, except for such adjustments as may be required to reflect delinquent or prepaid 
Regular or Special Assessments, shall be deemed to be held for the use, benefit and account of 
the Owners for the payment of Common Area Expenses. 

Section9. 7 Accounting Practices of the Association. The annual budget, the Regular 
Assessment and all sums assessed by the Association shall be established by using a modified 
cash basis system, which recognizes revenues when collected and expenditures when paid. The 
annual budget and the Regular Assessment shall, in addition, include the establishment and 

maintenance of a Reserve Fund for capital expenditures. 

Section 9. 8  Collection of Assessments. Each Assessment shall be due and payable on 
the due date thereof as specified in the Amended Declaration or the Bylaws, or if not so 
specified, then on any due date(s) determined by the Board of Directors. Any Regular or Special 
Assessment which is not paid in full by the Delinquency Date shall be deemed delinquent 
without further notice or demand to the defaulting Owner. A late fee shall be imposed on 
monthly assessments made thirty (30) days after the due date. The late fee shall be ten percent 
(10%) of the amount due and shall be assessed each month for which there is a delinquency on 
the full amount of the delinquency. In the event that any costs or expenses, including attorney's



fees and fees from the Managing Agent, are incurred by or on behalf of the Association with 
respect to the recovery or collection of any delinquent Assessment, all such costs and fees shall 
be due and payable immediately by such delinquent Owner and shall bear interest from the date 
incurred until paid in full, at a rate of interest equal to eighteen percent (18%) per annum. All 

interest and all costs and expenses payable hereunder with respect to a delinquent Assessment 
shall be added to and deemed a part of such delinquent Assessment and shall constitute a lien on 
the delinquent Owner’s Unit-Lot and Paired Patio Home as of the date on which such delinquent 
Assessment first became a lien. The Board of Directors may at its option, bring suit to recover a 
money judgment for any unpaid Regular Assessment or Special Assessment without foreclosing 
or waiving the lien securing the same and the Association may foreclose its lien against the Unit- 
Lot and Paired Patio Home of any Owner who does not pay in a timely manner. 

Section 9.9  Subordination of Assessment Lien to Mortgage.  Notwithstanding 

anything contained in the Amended Declaration, the Articles of Incorporation of the Association 
or the Bylaws, any sale or transfer of a Unit-Lot or Paired Patio Home to a Mortgagee pursuant 
to a foreclosure on its mortgage or conveyance in lieu of, or a conveyance to any person at a 
public sale in a manner provided by law with respect to mortgage foreclosure shall extinguish the 
lien of any unpaid installment of any Regular Assessment or Special Assessment as to such 
installment which became due prior to such sale, transfer or conveyance; provided, however, that 

the extinguishment of such lien cannot relieve the prior Owner from personal liability. 

SECTION 10. INSURANCE. 

Section 10.1  Association Insurance. Each Paired Patio Home in Briar Gate will be 
insured with the same insurance company chosen by the Board of Directors of the Association. 
The limit of insurance for each Paired Patio Home will be equal to the full replacement cost 
thercof and each Owner will be responsible for the premium for their individual Paired Patio 
Home. Such insurance coverage shall be for the benefit of each Owner, the Association and the 
Owner’s mortgagee, if applicable. In the event of damage or destruction of any Paired Patio 
Home, the Owner thereof shall cause such Paired Patio Home to be promptly repaired and 
restored. The proceeds of insurance carried for the benefit of the Owner and Mortgagee for such 
purpose shall be applied to the cost of such restoration. If the insurance proceeds are inadequate 
to cover the costs of reconstruction or if there are no proceeds, the Owners of the Paired Patio 

Homes directly affected by the damage shall pay the cost for restoring the Paired Patio Home. A 

Unit shall be deemed directly affected if and only if a part of such Paired Patio Home, including 
but not limited to any party wall of such Paired Patio home is damaged or destroyed. If any 

QOwner fails or refuses to reconstruct his Paired Patio Home when required, the Association may 

pursue whatever legal means are available to cause such restoration, including but not limited to 
the Association completing the restoration and paying the cost thereof, with the cost attributable 
to the Owner or Owners who refuse or fail to make the restoration when required becoming a 
lien on such defaulting Owner’s Paired Patio Home and subject to foreclosure in the same 
manner as provided for Regular Assessments. 

The restoration referred to in this Section shall include the costs of construction incurred 
rebuilding the Paired Patio Home in the same condition, as they existed immediately prior to the 
destruction or damage and with the same type of architecture. Notwithstanding any other 
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provisions in this Declaration, all Paired Patio Homes which are destroyed or damaged shall be 
restored pursuant to the provisions of this Section of this Declaration, unless a majority vote of 

the Members of the Association decide that such restoration is not necessary, and all 
improvements in the Common Area which are damaged or destroyed shall be restored by the 
Association unless two thirds of the Members of the Association and two-thirds of all first 
Mortgagees decide not to make such restoration or to make such restoration in a different 
manner. 

Section 10.2  Additional Insurance. The Association shall also obtain comprehensive 

public liability insurance in such limits as the Board of Directors shall deem appropriate together 
with workman’s compensation and other liability insurance if deemed necessary and appropriate 
by the Board of Directors. Such insurance shall also cover any liability claims of any member of 

the Association. Such comprehensive public liability insurance policy shall cover all of the 
Easement areas and shall insure the Association, the Board of Directors, Officers, any committee 
or organ of the Board of Directors, any Managing Agent appointed or employed by the 
Association, and all persons acting or who may come to act as agents or employees of any of the 
foregoing with respect to the Briar Gate Real Estate, all Owners and all other persons entitled to 
occupy any Unit-Lot. Such public liability insurance policy shall contain a “severability of 
interest” clause or endorsement which shall preclude the insurer from denying the claim of a 

Owner because of negligent acts of the Association or other Owners. 

Section 10.3  Insurance on Unit-Lots. Each Owner shall maintain personal property and 
liability insurance in the minimum amount of at least Five Hundred Thousand Dollars 
($500,000). Each Owner shall have the right to purchase at his own expense any additional 
insurance he/she may deem necessary. All insurance obtained, whether obtained by the 
Association or the Owners, including, but not limited to, insurance on the individual Paired Patio 
Homes, insurance on improvements in the Common Area and liability insurance, shall provide 
that the insurance company providing such insurance waives its right of subrogation, if any, 
against the Owners, the Association and their Agents. 

Section 10.4  General Provisions. The premiums for all insurance the Association is 
responsible to obtain shall be paid by the Association as part of the Regular Assessment. 

SECTION 11. GENERAL PROVISIONS. 

Section 11. 1 Amendment of Declaration. Except as otherwise provided herein 
amendments to this Amended Declaration shall be proposed and adopted in the following 
manner: 

11.2.1 Notice of the subject matter of the proposed amendment shall be given to 
each Owner. Any proposed amendment to this Amended Declaration must be 
approved by not less than seventy-five percent (75%) of the Owners. Each 

amendment to the Amended Declaration shall be executed by the Owners casting 
votes in favor of the amendment and shall be recorded in the office of the 
Recorder of Monroe County, Indiana, and such amendment shall not become 

effective until so recorded.



Section 11.2 Notice. Any notice required to be sent to any Owner under the provisions 
of this Amended Declaration and Bylaws shall be deemed to have been properly sent, and notice 
thereby given, when emailed or mailed to the Owner at the Owner’s address as it appears in the 
records of the Association. Valid notice may also be given to an Owner by (i) personal delivery 
to any occupant of his Residence over fourteen (14) years of age; (ii) by affixing said notice to or 
sliding same under the front door of his Paired Patio Home. All notices to the Association or the 

Board of Directors shall be delivered to the office the Managing Agent, or, if there is no 
Managing Agent, to the office of the Association, or to such other address as the Board of 

Directors may designate. All notices shall be deemed to have been given when mailed, or 
emailed, except notices of changes of address, which shall be deemed to have been given when 
received. 

Section 11.3 Venue and Jurisdiction. In case any legal action is brought, it is stipulated 
and agreed that the action is governed by the laws of the State of Indiana, with the courts of 
Monroe County having sole and exclusive jurisdiction. 

Section 11. 4 Severability. Should any covenant or restriction herein contained, or any 

article, section, subsection, sentence, clause, phrase or term of this Amended Declaration be 

declared to be void, invalid, illegal or unenforceable, for any reason, by the adjudication of any 
court or other tribunal having jurisdiction over the parties hereto and the subject matter hereof, 
such judgment shall not in any manner affect the other provisions hereof, which are hereby 
declared to be severable and which shall remain in full force and effect. 

Section 11. 5 Rule Against Perpetuities. If any provision of this Amended Declaration 
shall be interpreted to constitute a violation of the rule against perpetuities, then such provisions 
shall be deemed to remain in effect until the death of the last survivor of the now living 

descendants of the persons signing the Original Declaration plus twenty-one (21) years 
thereafter. 

Section 11. 6 Gender and Number. Whenever the context of this Amended Declaration 
so requires, the use of the masculine gender shall be deemed to refer to the feminine or neuter 

gender and the use of the singular shall be deemed to refer to the plural and vice versa. No 
pronoun usage shall be deemed to exclude a reference to an institutional, corporate, partnership, 
or any other type of business entity. The underlined titles are for convenience of reference only 
and shall not be used as an aid in construing the provisions hereof. 

IN WITNESS WHEREOF, the Briar Gate Owners acting by and through the Briar Gate 
Homeowners Association, Inc., have executed this Restated and Amended Declaration of 
Covenants, Conditions and Restrictions of Briar Gate, on the date and year first above written. 

{The remainder of this page is intentionally left blank) 
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BRIAR GATE HOMEOWNERS ASSOCIATION, INC. 

By: /‘ MQ\MW/ 

Its: v @WM 

STATE OF INDIANA ) 

COUNTY OF MONROE ) 

:ro‘(ce AA§H€® known to me to be the President of the Briar Gate Homeowners 
Association, Inc. personally appearcd before me, a Notary Public, in and for said County and 
State on the Sitw day of Not&w ek , 2012, and acknowledged the exccution of the 

foregoing Amended and Restated Declaration of Covenants, Conditions and Restrictions of Briar 
Gate Homeowners Association, Inc. 

. 
My Commission expires: % Vlu 

10|l llJp /U»-ML { ) 

Notary Public 

County of Residence: 
- Liwie & g REISDA P\ . l\&ugt 

Name Printed 

This instrument prepared by: Megan Lewis, Lewis Law LLC, 1205 North Walnut Street, Bloomington, 

Indiana 47404-3565; (812) 336-6989.



BYLAWS 

OF 


BRIAR GATE HOMEOWNERS ASSOCIATION, INC. 

AN INDIANA NOT-FOR-PROFIT CORPORATION 


ARTlCLEONE 

Identification and Applicability 

Section 1.1 Identification and Adoption. These Amended and Restated 
Bylaws are executed simultaneously with the execution of the Amended and Restated 
Declaration of Covenants, Conditions and Restrictions of Briar Gate Homeowners 
Association, Inc. (hereinafter referred to as the "Amended Declaration") to which these 
Bylaws are attached and of which they are made a part. The Amended Declaration is 
incorporated herein by reference and all of the covenants, conditions, rights, restrictions, 
and liabilities therein contained shall apply to and govern the interpretation of these 
Bylaws. The defmitions and terms as defined and used in the Amended Declaration shall 
have the same meanings in these Bylaws and reference is hereby made to the definitions 
in Section I of the Amended Declaration. The provisions of these Bylaws shall apply to 
the Briar Gate Real Estate and to the administration and conduct of the affairs of the 
Association. 

Section 1.2 Individual Application. All of the Owners, tenants, their guests 
and invitees, or any other person who might now or hereafter use or occupy any Unit-Lot 
or any part of the Briar Gate Real Estate as provided therein, shall be subject to the rules, 
restrictions, terms and conditions set forth in the Amended Declaration and these Bylaws, 
as the same may be amended from time to time. 

ARTlCLETWO 

Meetings of Association 

Section 2.1 Purpose of Meetings. At least annually and at such other times as 
may be necessary or appropriate, a meeting of the Owners shall be held for the purpose of 
electing the Board of Directors, approving the annual budget and for such other purposes 
as may be required by the Amended Declaration and these Bylaws. 

Section 2.2 Annual Meetings. Annual meetings shall be held in the month of 
October of each calendar year. At each annual meeting, the Owners shall elect the Board 
of Directors of the Association in accordance with the provisions of these Bylaws and 
transact such other business as may properly come before the meeting. 



Section 2.3 Special Meetings. A special meeting of the Association may be 
called by resolution of the Board of Directors or upon a written petition of the Owners 
who have not less than thirty percent (30%) of the membership votes. Any resolution or 
petition shall be presented to the President or Secretary of the Association and shall state 
the purpose for which the meeting is to be called. No business shall be transacted at a 
special meeting except as stated in the petition or resolution. 

Section 2.4 Notice and Place of Meetings. A meeting of the members of the 
Association shall be held at any suitable place in Momoe County, Indiana, as may be 
designated by the Board of Directors. Written notice stating the date, time, place of any 
meeting, and in the case of a special meeting the purpose(s) for which the meeting is 
called, shall be delivered, mailed or emailed by the Secretary of the Association to each 
Owner, not less than fourteen (14) days prior to the date of such meeting. The notice 
shall be delivered, mailed or emailed to the Owner at their address as it appears upon the 
records of the Association. Attendance at any meeting in person or by proxy shall 
constitute a waiver of notice of such meeting. All electronic mail notices shall suffice for 
any notice required to be given to a Owner by these Bylaws. 

Section 2.5 Substitute Annual Meeting. If the annual meeting shall not be 
held in the month designated by the Bylaws, a substitute annual meeting may be called in 
accordance with the provisions of Section 2.4 of this Article. A meeting so called shall 
be designated and treated for all purposes as the annual meeting. 

Section 2.6 Voting. For the purposes of the conducting of meetings and voting 
at meetings, each Owner shall be entitled to one vote for each Unit-Lot owned. All 
persons holding an interest in any Unit-Lot shall be members provided; however, each 
Unit-Lot represented shall have only one vote as the Owner may determine. 

2.6.1 Multiple Owner. Where the Owner constitutes more than one 
person, or is a partnership, there shall be only one voting representative entitled to 
the vote allocable to that Unit-Lot. At the time of acquisition of title to a Unit-Lot 
by a mUltiple owner or a partnership, those persons constituting such Owner or 
the partners shall file with the Secretary of the Association a proxy appointing one 
of such persons or partners as the voting representative for such Unit-Lot which 
shall remain in effect until such appointed representative relinquishes such 
appointment in writing, becomes incompetent, dies, or such appointment is 
otherwise rescinded by order of a court of competent jurisdiction, or the subject 
Unit-Lot which forms the basis of the vote is conveyed. 

2.6.2 Voting by Corporation or Trust. Where a corporation or trust is an 
Owner or otherwise entitled to vote, the trustees may cast the vote on behalf of the 
trust, and the agent or other representative of the corporation duly empowered by 
the board of directors of such corporation shall cast the vote to which the 
corporation is entitled. 
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2.6.3 Proxy. At all meetings of members, each member may vote in 
person or by proxy. All proxies shall be in writing and filed with the Secretary of 
the Association before the appointed time of each meeting. Every proxy shall be 
revocable and shall automatically cease upon conveyance by the member of his or 
her Unit-Lot; or, upon receipt of a notice by the Secretary, or the Board of 
Directors of the death or judicially declared incompetence of a member; or, upon 
the expiration of eleven (J I) months from the date of the proxy. A form of proxy 
or written ballot may provide an opportunity to specify approval or disapproval 
with respect to any proposal. 

2.6.4 Ouorum. Except where otherwise expressly provided in the 
Amended Declaration or these Bylaws, the Unit-Lot representing fifty-one 
percent (51 %) of all the Unit-Lots taken together, shall constitute a quorum at all 
meetings. The term majority of Unit-Lot or majority of vote, as used in these 
Bylaws, shall mean the Unit-Lot entitled to not less than fifty percent (50%) of 
the votes in accordance with the Amended Declaration as such may be amended 
from time to time and shall not mean a majority of the persons or votes present or 
represented at such meeting. 

2.6.5 Conduct of Annual Meeting. The Chairman of the meeting shall be 
the President of the Association. The President shall call the meeting to order at 
the duly designated time, and business will be conducted in the following order: 

Reading of Minutes. The Secretary shall present the minutes of the 
last annual meeting and the minutes of any special meeting held 
subsequent thereto. 

Treasurer's Report. The Treasurer shall report to the Members 
concerning the financial condition of the Association and to 
answer relevant questions of the Members concerning the 
Common Area Expenses and financial report for the prior year and 
the proposed budget for the current year. 

Budget. The proposed budget for the next calendar year shall be 
presented to the Owners for approval. 

Election of Board of Directors. Nominations for the Board of 
Directors may be made by any Owner from those persons who are 
eligible to serve. Such nominations must be in writing and 
presented to the Secretary of the Association not less than twenty 
(20) days prior to the annual meeting. Voting for the Board of 
Directors can be made by paper ballot or a show of hands. Each 
Owner may cast his or her vote for each of as many nominees as 
are to be elected; however, he or she shall not be entitled to 
accumulate his or her votes. Those persons receiving the highest 
number of votes shall be elected. 
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Other Business. Other business may be brought before the 
meeting only upon a written request submitted to the Secretary of 
the Association not less than twenty (20) days prior to the date of 
the meeting. 

Adjournment. Upon completion of all business before the 
Association, the President, upon the motion of any Owner, may 
adjown the meeting; provided, however, that no annual meeting 
shall be adjourned until a budget is approved by the Unit-Lot 
Owner for the upcoming year. 

ARTICLE THREE 

Board of Directors 

Section 3.1 Board of Directors. 

3.1.1. The affairs of the Association shall be governed and managed by 
the Board of Directors. The Board of Directors shall be composed of three (3) or 
five (5) persons. 

3.1.2. Directors shall be elected at the annual meeting of the Association 
and those persons who receive the highest number of votes shall be deemed to 
have been elected. The size of the Board of Directors may be increased from time 
to time upon the affirmative vote of seventy-five percent (75%) of all Owners 
provided that the Board of Directors shall not be less than three (3) in number nor 
more than five (5). Each Director shall hold office for a period of two (2) years or 
until his or her death, resignation, retirement, removal, disqualification or his or 
her successor is elected and qualified; provided, however, the Board of Directors 
will ensure that the staggered terms will be maintained. The term for the Director 
shall run from January 1 to December 31 the following year. Each Director shall 
be one of the Owners and must be in compliance at the time of his or her election 
with all covenants, terms, conditions and obligations of these Bylaws and the 
Amended Declaration. In the event an Owner is a corporation, partnership, trust 
or other legal entity, other than a natural person, or persons, then an officer or 
director of such corporation, partner of such partnership, beneficiary of such trust 
or manager of such other legal entity, shall be eligible to serve as a member of the 
Board of Directors. Nothing herein contained shall be construed to prevent the 
election of a Director to succeed himself. 

3.1.3. The Owners, by a two-thirds vote of all persons present and 
entitled to vote, at any meeting of the Owners at which a quorum is present, may 
remove any member of the Board of Directors, with or without cause. 

3.1.4. Vacancies in the Board, including vacancies due to any increase in 
the number of persons on the Board shall be filled by majority vote of the 
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remammg Directors thereof. Any director so elected or appointed to fill a 
vacancy shall hold office for a term equal to the unexpired term of the Director he 
or she succeeds. 

3.1.5. Except as otherwise provided in this Amended Declaration. the 
Common Area shall be managed by the Board and the Board shall act by majority 
vote of those present at its meetings when a quorum exists. Meetings of the 
Board may be called, held and conducted in accordance with such regulations as 
the Board may adopt. A majority of the total number of members of the Board 
shall constitute a quorum. 

3.1.6. All meetings of the Board shall be open to attendance by any 
Owner, except that the President may call the Board into executive session on 
matters of personnel, infractions of the rules and regulations of the Association, 
and matters of similar sensitivity. Any action taken by the Board in executive 
session shall be recorded in the executive session minutes. 

3.1.7. Any action required or permitted to be taken at any meeting of the 
Board, whether done before or after the action is taken, may be taken wi thout a 
meeting. Such consent may be made in writing or through email communication, 
if such consent is documented in the minutes of the next Board meeting. 

3.1.8. Any notice required to be given to any Director may be given by 
electroruc mail if the Director has provided an electroruc mail address to the 
Secretary of the Association. All notices provided to the Director electronically 
shall satisfy all requirements contained in these Bylaws. 

Section 3.2 Powers of the Board of Directors. The Board of Directors shall 
have such powers as are reasonably necessary or appropriate to accomplish the 
performance of their duties. These powers include, but are not limited to, the power: 

3.2.1. To enter into contracts and incur liabilities; 

3.2.2. To acquire, hold encumber and convey, in the Association'S name, 
any right, title or interest to real estate or personal property; 

3.2.3. To grant easements for any period of time, including permanent 
easements, and grant leases, licenses and concessions, through or over the 
common areas; 

3.2.4. To remove a member of the Board of Directors in the event such 
member shall be absent from three consecutive, regular meetings of the Board of 
Directors within a fiscal year; 

3.2.5. To employ a professional Managing Agent to assist the Board of 
Directors in performing its duties; 
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3.2.6. To purchase for the benefit of the Owners such equipment, 
materials, labor, and services as may be necessary in the judgment of the Board of 
Directors; 

3.2.7. To procure for the benefit of the Owners insurance coverage for all 
Common Areas as outlined in the Amended Declaration. 

3.2.8. To employ legal counsel, architects, contractors, and others as in 
the judgment of the Board of Directors may be necessary or desirable in 
connection with the business and affairs of the Association; 

3.2.9. To include the costs of all of the above and below as Common 
Area Expenses and assessments and to pay all of such resulting costs; 

3.2.1 O. To cause additional improvements to be made as part of the 
Common Areas. 

3.2.11. To consent to amendment of the Amended Declaration as therein 
provided; 

3.2.12. To adopt, revise, amend and alter from time to time reasonable 
rules and regulations with respect to use, occupancy, operation and enjoyment of 
Briar Gate Real Estate or the Common Areas; 

3.2.13. To open and maintain a bank account or accounts in the name of 
the Association. 

Section 3.3 Limitations on Board Action. The authority of the Board of 
Directors to enter into contracts shall be limited to contracts involving a total expenditure 
ofless than Ten Thousand Dollars ($10,000.00) without obtaining the prior approval of a 
majority ofOwners, except in the following cases: 

3.3.1. Contracts for replacing or restoring portions of the Common Area 
damaged or destroyed by fire or other casualty where the cost thereof is payable 
out of insurance proceeds actually received; 

3.3.2. Proposed contracts and proposed expenditures expressly set forth 
in the proposed annual budget as approved by the Owners at the annual meeting; 

Section 3.4 Compensation. No Directors shall receive any compensation for 
any service to the Association except to such extent as a Director may be reimbursed for 
actual expenses incurred in the performance of the Director's duties. 

Section 3.5 Meetings. Regular meetings of the Board of Directors may be 
held at such time and place as shall be determined from time to time by a majority of 
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Directors. The Secretary shall give notice of regular meeting of the Board to each 
Director personally, by mail or email, at least five (5) days prior to the date of such 
meeting. 

A special meeting of the Board of Directors may be called by the President or any 
two members of the Board of Directors. The person or persons calling such meeting shall 
give written notice thereof to the Secretary, who shall either personally, by mail or email, 
at least three (3) days prior to the date of such special meeting, give notice to the 
Directors. The notice of the meeting shall contain a statement of the purpose for which 
the meeting is called. Such meeting shall be held at such place as designated in the 
notice. 

Section 3.6 Telepbone Communication in Lieu of Attendance. A Director 
may attend a meeting of the Board of Directors by using an electronic, internet or 
telephonic communication method whereby the Director may be heard by the other 
members and may hear the deliberation of the other members on any matter properly 
brought before the Board of Directors. The Director's vote shall be counted and the 
presence noted as if that Director were present in person on that particular matter. 

Section 3.7 Waiver of Notice. Before any meeting of the Board of Directors, 
any Director may, in writing or by email, waive notice of such meeting and such waiver 
shall be deemed equivalent to the giving of such notice. The presence of any Director at 
a meeting shall, as to such Director, constitute a waiver of notice of the time, place, and 
purpose thereof. If all Directors are present at any meeting of the Board of Directors, no 
notice shall be required and any business may be transacted at such meeting. 

Section 3.8 Quorum. At all meetings of the Board a majority of the Directors 
shall constitute a quorum for the transaction of business and the votes of the majority of 
the Directors present at a meeting at which a quorum is present shall be the decision of 
the Board. 

Section 3.9 Non-Liability of Directors. The Directors shall not be liable to 
the Association for any error or mistake ofjudgment exercised in carrying out their duties 
and responsibilities as Directors, except for their own individual willful misconduct, bad 
faith or gross negligence. The Association shall indemnifY and hold harmless each ofthe 
Directors against any and all liability to any person, finn or corporation arising out of 
contracts made by the Board of Directors on behalf of the Association unless any such 
contract shall have been made in bad faith or contrary to the provisions of the Amended 
Declaration or Bylaws. It is intended that the Directors shall have no personal liability 
with respect to any contract made by them on behalf of the Association. Every contract 
made by the Board shall provide that the Board of Directors, in executing such contract, 
is acting as agent for the Association and shall have no resulting personal liability. 

Section 3.10 Additional Indemnity of Directors. The Association shall 
indemnifY any person, his or her heirs, agents, assigns, and legal representatives, made a 
part to any action, suit or proceeding by reason of the fact that the person is or was a 
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Director of the Association, against the reasonable expenses, including attorney's fees, 
actually and necessarily incurred by the Director in connection with the defense of such 
action, suit or proceeding, or in connection with any appeal therein, except as otherwise 
specifically provided herein in relation to matters as to which it shall be adjudged in such 
action, suit or proceeding, if it shall be found by a majority of the Owners that such 
Director was not guilty of gross negligence or misconduct. In making such findings and 
notwithstanding the adjudication in any action, suit or proceeding against a Director, no 
Director shall be considered or deemed to be guilty of or liable for negligence or 
misconduct in the performance of his or her duties where acting in good faith, such 
Director relied on the books and records of the Association or statements or advice made 
by or prepared by the Managing Agent of the Association or any officer or employee 
thereof, or any accountant, attorney or other person, firm or corporation employed by the 
Association to render advice or service unless such Director had actual knowledge of the 
falsity or incorrectness thereof; nor shall a Director be deemed guilty of or liable for 
negligence or misconduct by virtue of the fact that the Director failed or neglected to 
attend a meeting or meetings of the Board of Directors. 

ARTICLE FOUR 

Officers 

Section 4.1 Officers of the Association. The principal officers of the 
Association shall be the President, Vice President, Secretary and Treasurer, all of whom 
shall be elected by the Board of Directors. The Directors may appoint an Assistant 
Treasurer and an Assistant Secretary and such other officers as in their judgment may be 
necessary. Any two or more offices may be held by the same person, except that the 
duties of the President and Secretary shall not be performed by the same person. Every 
officer will serve for a term of one (I) year except an officer filling the vacancy created 
by resignation, death or removal of his or her successor in which case, the officer shall 
serve for the unexpired term of his or her successor. 

Section 4.2 Election of Officers. The officers of the Association shall be 
elected annually by the Board at the initial meeting of each new Board. Upon an 
afftrrnative vote of a majority of all members of the Board, any officer may be removed 
either with or without cause and the officer's successor elected at any regular meeting of 
the Board or at any special meeting of the Board called for such purpose. 

Section 4.3 The President. The President shall be elected from among the 
Directors and shall be the chief executi ve officer of the Association. The President shall 
preside at all meetings of the Association and of the Board of Directors, shall have and 
discharge all the general powers and duties usually vested in the office of the President or 
chief executive officer of an association or a stock corporation organized under the laws 
of Indiana, including, but not limited to, the power to appoint committees from among 
the Owners as he may deem necessary to assist in the affairs of the Association and to 
perform such other duties as the Board of Directors may from time to time prescribe. 
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Section 4.4 The Vice President. The Vice President shall be elected from 
among the Directors and shall perfolID all duties incumbent upon the President during the 
absence or disability of the President. The Vice President shall also perfolID such other 
duties as these Bylaws may prescribe or as shall, from time to time, be imposed upon him 
by the Board or by the President. 

Section 4.5 The Secretary. The Secretary shall be elected from among the 
Board of Directors. The Secretary shall attend all meetings of the Association and of the 
Board of Directors and shall keep or cause to be kept a true and complete record of 
proceedings of such meetings, shall perform all other duties incident to the office of the 
Secretary, and such other duties as from time to time may be prescribed by the Board. 
The Secretary shall specifically see that all notices of the Association or the Board are 
duly given, mailed or delivered, in accordance with the provision of these Bylaws. 

Section 4.6 The Treasurer. The Board shall elect from among the Directors a 
Treasurer who shall maintain a correct and complete record of account showing 
accurately at all times the financial condition of the Association and such other duties 
incident to the office of Treasurer. The Treasurer shall be the legal custodian of all 
monies, notes, securities and other valuables which may from time to time come into 
possession of the Association, and shall immediately deposit all funds of the Association 
in some reliable bank or other depository and shall keep such bank account in the name 
of the Association. 

Section 4.7 Assistant Officers. The Board of Directors may from time to time 
designate and elect from among the Owners an Assistant Secretary and Assistant 
Treasurer, who shall have such powers and duties as the officers whom they are elected 
to assist shall delegate to them and such other powers and duties as these Bylaws or the 
Board of Directors may prescribe. 

Section 4.8 Agreements, Contracts, Deeds, Checks, etc. Except as provided 
in these Bylaws, all agreements, contracts, deeds, leases, checks, and other instnunents of 
the Association shall be executed by the President of the Association or by and any other 
Officer, person or persons designated by the Board of Directors. 

Section 4.9 Compensation. No officer shall receive compensation from the 
Association for acting as such. 

ARTICLE FIVE 

Rules and Regulations 

The Board of Directors may promulgate such additional rules and regulations 
regarding the operation of Briar Gate Real Estate, including but not limited to the use of 
the Common Areas, as it may deem necessary from time to time and such rules as are 
adopted may be amended by a vote of a majority of the Board, and the Board shall cause 
copies of such rules to be delivered or mailed promptly to all Owners at least fifteen (15) 

9 



days prior to the effective date thereof. Any rule or regulation promulgated by the Board 
of Directors may be enforced by the Board ofDirectors. 

ARTICLE SIX 

Amendment to Bylaws 

These Bylaws may be amended by a vote of not less than sixty-six and two-thirds 
percent (66 2/3%) of the vote of the Owners in a duly constituted meeting called for such 
purpose. 

Certified to be the Amended and Restated Bylaws adopted by consent of the 
Directors of the Briar Gate Homeowners Association, Inc., dated this S 7"day of 
"=4~ ,2012. 

Its: 

I affirm under pOMliles of perjury, that I have 
1akan reasunable ca,e to redact each social 
security number In this :Jccument, unless 
required by law. 

vn1~41j~
\ Name 

This instrument prepared by: Megan Lewis, Lewis Law LLC, 1205 North Walnut Street, 
Bloomington, Indiana 47404-3565; (812) 336-6989. 
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Briar Gate Homeowners Association  
Rules and Regulations 

 
The following are Rules and Regulations adopted by the Briar Gate Homeowners Association Board of 
Directors. They are based on the Declaration of Covenants, Conditions and Restrictions of Briar Gate. 
The list below is not inclusive of everything stated in the Declarations; please refer to the Declarations 
of Covenants, Condition, and Restrictions for additional information not listed below. 

Purpose 
The purpose of rules and regulations is to document, preserve, and maintain standards of the 
community, preserve property value, and ensure that its residents continue to enjoy an attractive, 
appealing and enjoyable living area.  

Use of Common Area 
Owners are encouraged to use the common area for any activities they desire, however, equipment 
used for sports, outdoor cooking, or any other activity shall not be left outside overnight in the 
common area or limited common area excepting patios or decks. “Limited Common Area” means 
those parts of the Common Area reserved for the use of particular owners to the exclusion of other 
owners, such as patios, sunrooms, enclosed decks.  

General Occupancy 
Briar Gate is a single family residential development defined by the BOD to include direct family 
members, non-family care givers, roommates, non-married couples and same sex couples, but not 
limited to according to the Monroe Zoning Office & Ellettsville Zoning offices. 

Homeowner Maintenance and Improvement Responsibility 
1. Landscape: Owners are responsible for all trees, shrubs, flowers, etc. in the planting beds 

adjacent to their home. Homeowners unable to maintain planting beds shall enlist the services 
of a landscape maintenance provider.  Landscaping along the side or back of the unit may be 
returned to the original lawn. If the homeowner is unable to comply with such maintenance, 
the Association will negotiate the service with subsequent billing to the homeowner. Rocks or 
mulch may be used in the planting beds, and the mulch must be the same as that used by the 
lawn contractor throughout the common area. Any installation of permanent plantings such as 
bushes, shrubs and trees need prior written board approval by submitting an Additions or 
Alterations to Property Form on line at hallmarkrentals.com.  

2. Deck, Patios, and Sunrooms:. Homeowners are responsible for all maintenance, including the 
patio/sunroom roof. 

3. Windows and Doors:.  
a. Homeowners replacing windows are to ensure that the replacement windows look 

similar to the original windows.  
b. When installing or replacing screen storm doors, they must have full glass with or 

without a retractable screen and dark brown in color.  
c. Homeowners may choose to change paint colors or change exterior lighting upon 

approval by the board and agreement between both parties of the paired patio home. 
The paint color must be identical, and lighting must be of the same appearance.  

d. All installations of windows and doors need prior written board approval by submitting 
a Additions or Alterations to Property Form on line at hallmarkrentals.com 
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Briar Gate Association Responsibility 

1. Snow Removal: The Association will provide snow removal after accumulation of 2 
inches or more from driveways, sidewalks and front porch stoops (where applicable). 
Homeowners should be aware that street plowing may produce snow banks across 
plowed drives after drives have been cleared. The Association or its designated 
contractor will not return to remove such snow banks. If an owner parks a car or other 
vehicle in the driveway which interferes with our contractor’s removal of snow, the 
owner will be responsible for cleaning the immediate areas of the parked vehicle. Ice 
melt applied at the discretion of the board. 

2. Concrete, Stone and Brick Walls: Owners shall not place anything on or near the exterior of 
the building, which will damage the vinyl, brick or other surfaces for which the Association is 
responsible for maintenance unless specifically approved by the board. The homeowners shall 
not modify the exterior of their unit-lot without prior written approval from the Board of 
Directors. This includes, but not limited to, paint, screens, lights, storm doors and windows, as 
well as structural changes 

3. Common Area Landscape Maintenance: includes such things as mowing,, trimming, seeding, 
fertilizer, weed control, mulching, shrubbery care and pruning. This work is contracted to a 
landscape maintenance company on the basis of competitive bids and performance 

4. Maintenance Requests: should be made on line at hallmarkrental.com by completing the HOA 
Maintenance Request Form 

General 

1. Trash: All garbage containers should be placed curbside the morning of the pickup day. 
Please remove trash containers from the curb by 7 pm the same day. All trash containers 
should be stored in the rear of the unit or in the garage between service days, so as not to 
be visible from the main street.  

2. Standing Water: Homeowners are responsible for taking proactive preventative measures to 
protect against the West Nile Virus, .by emptying water from flowerpots, decorative items or 
any receptacles that hold water, as necessary.  

3. Nuisance: The homeowner shall not permit any nuisance to exist upon their property so as to 
be detrimental to any other property or to its owners. No homeowner shall make or permit 
any noise that will disturb or annoy the occupants of any other paired unit or do or permit 
anything to be done which will interfere with the rights, comfort to convenience of other 
homeowners or occupants.  

4. Holiday Decorations Seasonal holiday decorations are welcomed and shall be removed within 
a reasonable time after the holiday, weather permitting. No decorations may be attached to 
the exterior structure that may alter or damage in any way the surface for which the 
Association is required to maintain. Any damage incurred will be repaired at the expense of 
the homeowner. 

5. Parking: Homeowner, family or guests of homeowner’s vehicles is limited to homeowner’s 
own driveway. Street parking is subject to the ordinance of the town of Ellettsville. 

6. Pets:  When the homeowner pets are outside, it must be on a leash, under supervision and the 
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owner in control of the pet at all times. Owners are to clean up after their pets and any 
damage caused by pets is to be repaired or replanted by the pet owner. 

7. Satellite Dish: Homeowners considering a satellite dish shall give the Association a general 
description of the desired location of installation at least (10) ten days prior to installation for 
approval. Satellite dishes must be removed at the homeowner’s expense within 30 days of 
concluded usage. All repairs or actions to bring the area whole must also be made at the same 
time. 

8. Garage Doors: Garage doors are to be kept closed as much as possible. 

9. Clotheslines: No clothesline or outdoor clothes drying 

10. Window ACs: Window air-conditioning units are prohibited. 

11. Absence from Residence:  All owners are expected to provide for the care of their unit 
when absent for extended periods. Please turn the water off if gone more than 7 days. 

12. I.C.E. – In case of Emergency: For emergency use it is suggested that Hallmark Rental and 
Management be given the name and contact information of an individual to contact in 
case of an emergency 

Assessments 
There are two regular assessments, a Monthly Regular Operating and Maintenance Assessment and 
an Annual Regular Insurance Assessment. The monthly assessment is due on the first day of each 
month and the annual insurance assessment is paid in full upon receipt of the invoice in April.  

Insurance 

1. All-Inclusive Coverage: Each paired patio home is insured through a Master Insurance 
Policy at the full replacement cost, otherwise known as “all-inclusive” insurance coverage. 
This type of insurance includes all real property, as well as walls, doors, baseboards, 
fixtures, cabinets, countertops, flooring and improvements and additions to the unit. 

2. Major Capital Improvements: Homeowners must notify the Association’s insurance agent 
of any major capital improvements to prevent underinsuring their unit in the master plan. 

3. The Annual Premium: for each paired patio home is paid by the Homeowner annually in 
one payment to the Association in April.  

4. Personal Property Insurance: As this inclusive form of insurance covers all property, 
except personal property, homeowners should contact their personal homeowner’s 
insurance companies to prevent over insuring.  

Meetings 

1. Board Meetings are to be conducted in a respectful and civil manner 

2. Homeowner Presentations: Homeowners who have a question or topic they wish to have 
placed on the agenda for discussion at the regular board of directors meeting are to notify 
Hallmark Management or the Board Secretary in writing providing a summary of the topic 
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to be discussed no less than 10 days in advance of the regular Board of Directors meeting. 
Submission can be sent to Hallmark Rentals and Management, 1205 North Walnut St., 
Bloomington, IN 47404. These matters shall be brought to the attention of the Board to be 
considered at their next regular meeting, or specially called meeting. The Board will notify 
owner to appear before the Board of Directors to answer questions the Board may have 
regarding the request.  

3. Concerns regarding the Community: Board meetings are the proper venue for concerns 
by homeowners, and such concerns should not be directed to individual board members 
outside of meetings, where discussion cannot be properly addressed. Discussions by 
homeowners at the end of the board meeting or board members are limited to 3 
minutes per individual if the item is not on the agenda. 

RECEIPT OF THIS DOCUMENT SHALL CONSTITUTE FORMAL NOTICE. 
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